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corporations’ charters 

“Securities Act” or “1933 Act”) .  

(the “SEC”), 

forum provision (or “ ”)

1

(“Appellee”)

are invalid because the “constitutive documents of a Delaware

s or relationships that were established by or under Delaware’s corporate law.”2

, .

1

while Blue Apron, Inc. qualified its FFP to have effect “to the fullest extent permitted by law.”  
App. to Opening Br. at A69, A84, A100. 

2 *3.  
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3 that makes “full and fair disclosure of relevant 

information.”4

5

no

6

7 Thus, 

8

3

4

5

175, 179 (2015) (“The Securities Act of 1933 . . . protects investors by ensuring that companies 
issuing securities (known as ‘issuers’) make a ‘full and fair disclosure of information’ relevant 
a public offering.”).
6 a) (“The district courts of the United States and the 

to enforce any liability or duty created by this subchapter.”). 
7 15 U.S.C. § 77v(a) (“Except as provided in section 77p(c) of this title, no case arising under 

court of the United States.”); 8 (“[The Securities Litigation 
Uniform Standards Act of 1998 (‘SLUSA’)] did nothing to strip state courts of their longstanding 

m state to federal court.”).  
8
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9 of the 1933 Act “imposes strict liability for violating” the 

securities registration requirements, which “are the heart of the Act.”10 11

“allows purchasers of a registered security to sue certain enumerated parties in a registered 

n false or misleading information is included in a registration statement.”12

plaintiff who purchased a security issued under a registration statement “need only show a 

case.”13

issuer, other defendants, including the corporation’s directors,14

15

16 “provides similar redress where the securities at issue were 

9

10

11

12

13 , 575 U.S. at 179 (“Section 11 thus creates two 
—

deceive or defraud.” (citation omitted)); .
358–
“(1) she purchased a registered security, either directly from the issuer or in the aftermarket 

er section 11; and (3) the registration statement ‘contained an untrue statement 

ements therein not misleading’” .
14 –
15 , 459 U.S. at 382.
16
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omissions.”17 Liability under Section 12(a)(2) extends to “statutory sellers,” including a 

person who “passed title, or other interest in the security, to the buyer for value” or 

“successfully solicited the purchase of a security, motivated at least in part by a desire to 

serve his own financial interests or those of the securities’ owner.”18

liability on an individual or entity that “controls any person liable” under Sections 11 or 

12.19

Concerns over “perceived abuses of the class

nationally traded securities” prompted Congress to adopt the Private Securities Litigation 

“P RA”).20 , aimed at the “Reduction 

,” “limit recoverable damages and attorney’s fees, provide a ‘safe 

harbor’ for forward

litigation, and authorize a stay of discovery pending resolution of any motion to dismiss.”21

But the PSLRA “had an unintended consequence:  It prompted at least some members of 

the plaintiffs’ bar to a

actions under state law, often in state court.”22

17 –1, 78u–4. 
18

19 o
20

21 –
22
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23

,

Roku’s and Stitch Fix’s federal

24

ue Apron’s provision differed slightly:

25

23

24 Br. at A84, A100.
25
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companies’ direct

Chevron Corp.,26 this Court’s 2014 decision in ,27

ourt of Chancery described as “first principles” of 

Delaware corporate law.  The court decided that the “constitutive documents of a Delaware 

that were established by or under Delaware’s corporate law.”28

Because “the Federal Forum Provisions attempt to accomplish that feat,” the court held 

forum provisions are “ineffective and invalid.”29

26 73 A.3d 934 (Del. Ch. 2013).
27

28

29 .
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the Court of Chancery’s decision to grant summary judgment 

.30

31

corporation’s certificate of incorporation.  Statutory interp

.32

. 

1.

“ .”33

demonstrate that the charter provisions “do not address proper subject matter ” as defined 

by statute, “and can never operate consistently with law.”34

30 Murphy Co. , 82 A.3d 696, 702 (Del. 2013).
31 .
32 ., 112 A.3d 863, 868 (Del. 2015).
33

34
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2. The 

(“DGCL”) in a corporation’s 

.35 The “most important consideratio

a statute is the words the General Assembly used in writing it.”36 The court must “give the 

statutory words their commonly understood meanings.”37

. . . .38

,

35 8 § 102.  , 116 A.3d 883, 888 (Del. 2015) (“The starting point for the 
interpretation of a statute begins with the statute’s language.”);

, d 1055, 1059 (Del. 2011) (“[T]he meaning of a statute must, 

the sole function of the courts is to enforce it according to its terms.”  (quoting 

36

37 Kofron v. Amoco Chems. Corp., 441 A.2d 226, 230 (Del. 1982).  
38 8 
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.

Board’s disclosures to current and prospective stockholders in connection 

with an IPO or ,

statements by a corporation and its directors is an important aspect of a corporation’s 

rt has viewed the overlap of federal and state law in the disclosure area as “historic,” 

“compatible,” and “complimentary.”39

“intra corporate” 

“management of the business” and the “conduct of ” ,

,

Supreme Court’s 

40

39 12 (“When corporate directors impart 

[SEC].”); at 13 (observing that, “[t]he historic roles 

but complimentary” (citing –
40 .  
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, 1933

.  

“[t]here were 55 percent more state

2018.”41 Claims brought under Section 11 of the 1933 Act “

a portion of filing activity moved to state courts.”42 “[t]he 

plaintiffs.”43

that, “[t]he 

from 2018,” and that 

“[a]bout 45 percent of all state 1933 Act filings in 2019 had a parallel action in federal 

court.”44

41 h, 

only filings.  Further, “these filings in federal and state courts 
increased by 52 percent compared to 2017 due to the rise in state filing activity.”  

that, “[f]ilings in New York state courts appear to have markedly increased in 2018 as a result of 
decision,” and that, “[a]ll 13

Supreme Court’s ruling in March.”  
42

43

44
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.45 , 

46

47

48 eport observes that, “[t]he 65 

filings in 2019 was historically unprecedented,” and that, “[p]rior

previously was 57 in 1998.”49

50

stays 

of a provision “for the management of the business and for the condu

45

46

47

48

49

50 The 2019 report notes “as an example of post jurisdictional complexities,” that in 2019, 
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corporation.”  An FFP would also be a provision “ ng

and the stockholders,” since FFPs prescribe where 

51

a.

Section 102(b)’s broad authorization is constrained by the phrase, “if such 

contrary to the laws of this State.”52

, Section 102(b)(1)’s scope is broadly enabling.  n 

,53

provisions that would “achieve a result forbidden by settled rules of public policy.”54

Accordingly, “the stockholders of a Delaware corporation may by contract embody in the 

common law or implicit in the General Corporation Law itself.”55

51 , the Court of Chancery held that as “a matter of easy linguistics,” the forum 
bylaws were valid under Section 109(b) “because they regulate stockholders may file suit.”  

–52.  They also “plainly relate to the ‘business of the corporation[s],’ the ‘conduct 
of [their] affairs,’ and regulate the ‘rights and powers of [their] stockholders.’”  
52 8 § 
53

54

55
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Further, recognizing that corporate charters are contracts among a corporation’s 

,56 in commenting on the “broad policies underlying the Delaware 

General Corporation Law,” this Court observed that, “all amendments to certificates of 

incorporation and mergers require stockholder action,” and that, “Delaware’s legislative 

to the will of the stockholders in these areas.”57

58 Delaware’s 

, 59 “At 

duty are honored.”60 In fact, “Delaware’s corporate statute is widely regarded as the 

–
, and directors’ duty of 

56

57

58 e Nat’l Indus. Grp. (Hldg.) v. Carlyle Inv. Mgmt. L.L.C. (“The 

hat the parties have agreed upon.”).  
59

60
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o

”61

. 

b. The 2015 Amendments Did Not Alter Section 102(b)(1)’s 

may prohibit bringing such claims in the courts of this State.  “Internal 
corporate claims” means claim

62

61 , 883 A.2d 837, 845 (Del. Ch. 2004).
62 8 
response to this Court’s decision in 

y’s operating agreement 
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,63

introducing the legislation states that, “Section 115 is also not intende

Superior Court.”64

ng 

as against stockholders (of stock corporations) in connection with an “internal corporate 

claim,” as defined in Section 115.  Specifically, Section 102(f) provides:

ability on a stockholder for the attorneys’ fees or expenses of the 

65

than “internal corporate claims.”  Otherwise, the reference to “internal corporate claims” 

63 .
64

65 8 

synopsis also states that, “[n]ew subsection (f) is not intended, ho

against whom the provision is to be enforced.”  
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66

67 “Statutory construction 

. . . is a holistic endeavor.”68 It is presumed that “the General Assembly purposefully chose 

possible.”69 .

“reflects either prohibit

66 , 36 A.3d 336, 344 (Del. 
2012) (affirming the “canon of statutory construction that every word chosen by the legislature 
(and often bargained for by interested constituent groups) must have meaning”).  
67 , 804 A.2d 256, 265 n.35 (Del. 2

68

, 558 A.2d 291, 293 (Del. 1989) (stating that, statutes “must be viewed as a whole”).
69 Sussex Cty. Dep’t of Elections v. Sussex Cty. Republican Comm., 58 A.3d 418, 422 (Del. 2013) 

, 991 A.2d 1148, 1152 (Del. 2010) (“[W]ords in a statute should not be construed as surplusage 

ose to the use of statutory language, if reasonably possible.”  (quoting 

omitted)).  “The legislative body is presumed to have inserted every pr

reasonable to assume that a distinction between the terms was intended.”  

1284, 1291 (Del. 2007) (stating that, “[i]t is well established that a court may not engraft upon a 
statute language which has clearly been excluded therefrom,” and that, “when provisions are 

Assembly intended to make those omissions”).
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authorized by Section 102(b)(1) in the first place.”70

selection provision that addresses claims other than “internal corporate claims,” Section 

71

The Appellee’s

statutory construction.  First, “[c]ourts

construed is clear and unambiguous.”72

73

—

—

—

70

71 –11.
72

73 “It is assumed that when the General Assembly enacts a later statute in an area covered by a 

between the statutes, in which case the later supersedes the earlier.”  
, 448 A.2d 227, 229 (Del. 1982)

, 168 A. 245, 247 (Del. 
1933) (“When there are two Acts on the same subject the rule is to give effect to both if possible. 

operates to the extent of the repugnancy as a repeal of the first.”).
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cannot be excluded as a forum.  Section 102(b)(1)’s general and broad provisions govern 

charter may specify that internal corporate claims must be brought in “the courts in this 

State” (presumably, including the federal court),74

l corporate claims “in the courts of this State.”  Section 115, read 

claims that do not fall within the definition of “internal corporate claims,” we must look 

Appellee’s “implicit prohibition” also fails to account for the fact that, when 

74 “New Section 115 confirms, as held in 

such a breach, must be brought only in the courts (including the federal court) in this State.”  Del. 
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—

—

supersede other statutes unless that intention is “manifestly clear.”75

.  The synopsis states, among other things, that “Section 115 does 

ght.”76

Appellee’s 

first into it.  After all, if, Section 115’s 

75 , 168 A. at 247 (“Whether such statutes repeal t

matter.”). 
76 Del. S.B. 75 syn.; 

114
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the synopsis’s clarification that provisions allowing “Delaware plus another” jurisdiction 

should be written directly in the statute’s text.  Without that direct permissio

doctrine should cause Section 115 to prohibit such “Delaware plus another” 

provisions.77

Appellee’s 78

valid prior to Section 115’s enactment.

77 doctrine (“ ” for short) is “[a] canon of 

the alternative.”  , Black’s Law Dictionary (11th ed. 2019).
“properly applies only when the 

Common sense often suggests when this is or is not so.”  

canon is “[i]napplica
not comprehensive”).
bylaws may effectively specify that internal corporate claims must be brought in “the courts in this 

.” 2A Norman J. Singer, § 47:23 (7th ed.) (“[E]xpressio 

intent governs the interpretation of a statute . . . .”).
78 –19 (arguing that, “Section 102(b)(7)’s express prohibition of some 

expressly forbidden.”).  
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—

“internal corporate claims”—in Delaware.  This makes sense given Delaware’s interest and 

expertise in corporate law.  As Section 11 claims are not “internal corporate claims,” 

79

1 “ ”

he trial court’s analysis in a number of respects. 

1.

.80

. 

, 

79 ction 115’s definition of “internal corporate claims” 

80
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dy sought. ATP bylaw 

“applie[d] in the event that a member brings a claim against another member, a member 

.”81

“intra corporate litigation.”82

, ,

.  

–

– laintiffs’ contractual and 

83

fees and costs.  The District Court denied ATP’s motion,

,

81

82

83

, 610 F.3d 820 (3d Cir. 2010), 
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84

.  

vacated the District Court’s order, and 

. , ,

(ii) pursuant to which the claimant is obligated to pay for “all fees, costs, and 

reasonable attorneys’ fees and other litigation expenses)” of the party against 
which the claim is made in the event that the claimant “does not obtain a 

y sought”?85

would also appear to satisfy the DGCL’s 
requirement that bylaws must “relat[e] to the business of the corporation, the 

84

Circuit’s decision in 
649, 651 (3d Cir. 1967), which held that, “in the absence of spe
attorneys’ fees may not be awarded to defendants in private anti trust litigation.”  Accordingly, the 

85
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stockholders, directors, officers or employees.”  The corporate charter could 

.86

— , that it relates (i) to the “business of the corporation” and the “conduct 

of its affairs,” and (ii) to the p corporation or “the

stockholders, directors, officers or employees.”87

“did not suggest that the corporate contract can be used to regulate other 

types of claims.”88

89

86

87

88

89
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suggest , 

“internal affairs” ,90

Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to 

, 73 A.3d at 942.  Although prong (iv) of this bylaw refers explicitly to “internal 
affairs,” the Court of Chancery appropriately observed that all four prongs concern internal affairs.  

90

eme Court said “matters peculiar to the relationships among or between 
the corporation and its current officers, directors, and shareholders” and I think this 

affairs doctrine, the difference is, there’s o
claim is internal in the same sense as an internal affairs claim, it doesn’t arise under 
the same law.  It arises under federal law.  That’s the only difference.  Otherwise, 
it’s the same relationships involved, boardro
stockholder.  That’s the same thing as it is in an internal affairs claim, but it’s not 

because it arises under federal law, doesn’t 
That suddenly translates into an external claim, no it doesn’t.  Because it involves 

corporate conduct as an internal affairs claim does.  So they’re the 
same.  And that’s why they can be treated under

–
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91 , 

Section 11 claims are “internal” in the sense that

, ’s

this Court’s repeated mention ,

Court’s of the phrase “ corporate litigation,”

“internal ” claims.92

validity of the bylaw’s application to the state law fiduciary claims and the federal antitrust 

2.

by concluding that “intra

corporate litigation” was synonymous with 93

91

92 think it is more likely that the “novelty” of the issue perceived by the federal court 

federal antitrust claim) that was not an “internal affairs” claim.
93 This is evident from the following passage in the Opinion below, explaining this Court’s holding 

purposes of “intra corporate litigation.”  The 
that the bylaw was facially valid because it “allocate[d] risk among parties in intra
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permissible limits of Section 109(b) and confined it to only the “internal affairs” claims 

“ ” or “intra corporate” claims (as evidenced by our holding in 

basically stated that everything other than an “internal affairs” claim was “external” and, 

reasoned that, “[t]he 

claims under the 1933 Act.”94 d that, “a 1933 Act claim is external to the 

,”95 meant by an “external” claim:

19
— —

“ ”

anguage in the corporation’s charter or bylaws, a provision in 

corporate litigation . . . .”  The Delaware Supreme Court did not suggest that the 

focus so as to mean that “intra corporate” litigation referred only to the state law fiduciary duty 

94

95
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“internal affairs claims brought by sto qua stockholders.”96

This result, it said, “derives from first principles.”97

’ holding does not address external claims.  

“ ” that its definition of “external”

would exclude “intra corporate” claims which

102(b)(1)’s broad . do 

“affairs” of the corporation or the “powers” of its 

.98

1933

.  Thus, FFPs are not “external,” and .

only “internal affairs” claims and “external” 

Court of Chancery superimposed the “internal affairs” doctrine onto

—

regulate “external” claims that arise under the laws of 

99

96

97

98

99 , The 

/ssrn.3435165) (“Delaware has much staked on the basic 
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100

definition of “internal affairs” and of purely “external” claims.

“intra

corporate” claims ’ “internal affairs,” can be

.

n

, 

,

3. Definition of “Internal Affairs”

narrowed the definition of “internal affairs” from both the established definition in the 

—
affairs versus external matters.”); at 54 (“So again, which is it?  Are the rights of 

—
corporation’s shares—an internal corporate affair or an external matter?”).  
100 , 623 A.2d 1095, 1099 (Del. 1993) (“We have long hel
courts do not sit as a superlegislature to eviscerate proper legislative enactments.” 
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Supreme Court’s decision in Edgar v. MITE Corp.101

follows) and this Court’s parallel definition in .102

1— Definitions

“The internal affairs 

regulate a corporation’
—matters 

—

conflicting demands.”103

“

.”104

“A claim under the 1933 Act 

corporation’s charter or 

corporation.”105

101

102

103 b, pp. 307–

104 Edgar
a

105

regulate the corporation’
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Focusing 

, ’s definition, on its face, 

is narrower than the traditional definition of “internal affairs” as Edgar

.

Edgar

It found that the Illinois law was a “direct restrain

ed.”106

as follows

that only one State should have the authority to regulate a corporation’s 
—

—
d 107

ourt found that the internal affairs doctrine was “of little 

use to the State in this context” because “[t]ender offers contemplate transfers of stock by 

106 Edgar, 45
107
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ny.”108

corporations with principal places of business outside of Illinois, and “Illinois has no 

interest in regulating the internal affairs of foreign corporations.”109

. ,110

d

111

commerce were outweighed by the State’s interest in defining attributes of its corporations’ 

shares and in protecting shareholders.  The Court also noted that the “free market system 

— —

corporate law of the State of its incorporation.”112

108

109 –46. 
110

111

112
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,113

b

directors, and shareholders

114

, “[c]orporations and individuals alike 

deal in personal and real property.”115

types of matters, “[c]hoice of law decisions relating to such corporate activities are usually 

determined after consideration of the facts of each transaction.”116

state in order to satisfy the constitutional requirements of due process.  But, “[t]he internal 

affairs doctrine has no applicability in these situations.”117 “Rather, 

o

113 .
114 Edgar

a VantagePoint Venture P’rs 1996 v. Examen, Inc.,
(“The internal affairs doctrine applies to those matters that pertain to the 

elationships among or between the corporation and its officers, directors, and shareholders.”); 
, 34 A.3d 1074, 1082 (Del. 2011). 

115 arly “external.”
116 –

117
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shareholders.”118

u

d

held that Delaware’s well

the Panamanian corporation’s voting rights.  

explained that, “[t]he traditional conflicts rule developed by courts has been that 

ionships are governed by the laws of the forum of incorporation.”119

We stated that, “[t]he

incorporation should determine issues relating to internal corporate affairs.”120

“weighing” various interests should apply to internal affairs matters.  It 

,

, suggested a “conflicts 

revolution” had started.  ,

§§ 302–06, 0 observed that the “new” conflicts theory “weighs 

118

119 .
120 .
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— —

.”121 “new theory” should apply to internal 

this Court stated that the following statement had remained “apt:”

.  

122

then stated that the policy underlying the internal affairs doctrine “is an important one,”

d “ ” by applying ’s 

the interests and policies of the forum state.  Instead, “[g]iven the sig

conflicts law.”123 Rather, “[i]t is also one of serious constitutional proportions—

—

governance.”124 Thus, we concluded that “the application of 

121

122 , 

123

124 .  “If the doctrine is only a choice law rule, then any state is free to adopt or reject it.”  

1149, 1164 (2009).   
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ndated by constitutional principles, except in ‘the rarest 

,’”125 that the alternatives present “almost intolerable consequences to the 

corporate enterprise and its managers.”126

Section 102(b)(1) is More Expansive than Section 115’s Definiti

, Section 115’s definition of “internal corporate claims.”  This is 

, such as Section 202 (“Restrictions on Transfer and 

Ownership of Securities”).127

certificate “may be enforced against the holder of the restricted security or securities or any 

successor or transferee of the holder.”128

place “[a] restriction on the transfer or registration of tra ,

125

126 , 871 A.2d at 1112 (“The internal affairs doctrine is a long

regulate a corporation’s internal affairs—the state of incorporation.”). 
127 8 § 202. 8 

stock).  Further, DGCL Section 166, addressing stock subscriptions, provides that a “subscription 

signed by the subscriber or by such subscriber’s agent.”  8 § 166.    
128 8 
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or on the amount of a corporation’s securities that may be owned by any person or group 

of persons.”129

, , , 

be an “internal corporate claim.”  

.130

Chancery’s

129 8 
130

8 

2003) (noting that, “[a]s revised, 

provision of the statute, may be brought in [the] Court of Chancery”).  The 2003 jurisdictional 

, 620 A.2d 215, 218 (Del. 1993) (stating that, “it is 
presumed that the General Assembly is aware of existing law when it acts”).
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131

within its definition of “internal corporate claims,” claims “as to which this title confers 

upon the Court of Chancery.”132

upon .

The trial court’s main argument for deeming Section 11 claims to be “external” is 

133 n FFP can survive

“external” nor “internal affairs” claims.  Rather, they are in

Section 102(b)(1)’s “ ”

131 Assem. (2016).  “The 2016 amendments expanded the Delaware 
Court of Chancery’s jurisdiction under Section 111 to empower the Court to interpret, apply, 

or exchange the corporation’s property or assets, which, by the terms 
that one or more of the corporation’s stockholders approve of or consent to the sale, lease or 
exchange (i.e., asset transactions).”  Jeffrey R. Wolters and James D. Honaker, 

1
132 8 § 115.
133

, 75 Bus. L. 1319 
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“Outer Band” —Outside “Internal Affairs,” but

definition of “internal 

affairs” and its description of purely “external” claims.

)’s plain language encompasses 

“intra corporate” matters that are not necessarily limited to “internal affairs;” (ii) our 

Delaware definition of “internal affairs” is consistent with the United States

s narrowed our traditional definition of “internal 

affairs;” v) there are purely “external” claims, 
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d upon 

area outside of the “internal affairs” boundary but within the Section

on 

102(b)(1)’s “Outer Band.”  I

“internal affairs” or “internal corporate claims” are clearly 

Edgar, , ,

the authority to regulate a corporation’s internal affairs— .  

matters that are not “internal affairs,” but are, nevertheless, “internal” or “

corporate” “ Band,”

. ,

, 

.

f “internal affairs” by using

“first p .” this was

“solid ground” represented from points A to B—the traditional “internal affairs” 

or “internal corporate claims” territory.

, are outside the more traditional realm of “internal affairs.”

have a definition of “internal affairs”

,
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“first principles,”

do .  

o

1.

.  

,134

firm’s standard customer agreement

claims.  In enforcing the provision, the Court described it as “in effe

selection clause” that “should not be prohibited under the Securities Act, since 

”135

134

135 –83.  

Provided by CourtAlert www.CourtAlert.com



44

.  ,

n , 

136

follows Shore Co.

,137

“

”138

139 Thus, 

136 8 A.3d 1143, 1146 (Del. 2010).  
137 407 U.S. 1, 15 (1972).  Generally, “charter provisions are presumed to be valid,” and the courts 
will construe them “in a manner consistent with the law rather than strike down” the provisions.  

Bremen’s 

138 , 407 U.S. at 15).  , 407 U.S. at 
12 (holding that, “absent some compelling and

honored by the parties and enforced by the courts”).
139 “Congress . . . does not alter the fundamental details of a regulatory scheme in vague terms or 

—it does not, one might say, hide elephants in mouseholes.”  
Ass’ns
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that, “[t]here is no tension with the generic federal policy 

selection clauses,” and that, “[i]f sophisticated 

investors want to bind themselves to a federal forum by contract, they can.”140

that, “Delaware generally enforces forum

”141

142

143

n 

,144

,145

140

141 , 73 A.3d at 953 (“The bylaws cannot fairly be argued to 

clauses are valid.”). 
142 8 
143 See also Richards v. Lloyd’s of London

144

145
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corporation’s

2.

“down the road” 

by “internal affairs” matters within the 

Edgar “internal corporate claims” within the meaning of 

,146 Edgar’s

147

“ ”

146 do not believe Section 11 claims come under Section 115’s definition of 
“internal corporate claims.”  “internal corporate claims” within the meaning of Section 
115, then arguably, they would run afoul of Section 115’s requirement that “no pro

State.”  For a different view on this point, –79.
147
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“internal affairs” territory.  Or it could invite a move towards 

,

provision in a Delaware corporation’s certificate of incorporation

— . 

, as follows

mine the law governing the corporation’s 
business activities, such as the corporation’s relationships with its 

.  

—

—
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decisive factor:  the corporation’s state of incorporation.148

Section 102(b)(1)’s 

are viewed as contracts among the corporation’s stockholders,

149

150

selection clauses are “presumptively 

148 –
3) (“[T]he law of the state of incorporation 

to the corporation are at issue.” 

149 0) (“Because corporate charters and bylaws are contracts, 
our rules of contract interpretation apply.”).  
150 “Forum selection [ ] clauses are presumptively valid and should 

unreasonable and unjust, or that the clause [is] invalid for such reasons as fraud and overreaching.” 

. 2018) (“
party seeking to avoid enforcement of a forum selection clause bears the ‘burden of establishing 
that [its] enforcement . . . would be unreasonable.’” (citation omitted)).
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.”151

“as 

applied” challenges are an important safety valve in the enforcement context.  As 

ther the specific charter provision is enforceable “depends on the 

manner in which it was adopted and the circumstances under which it [is] invoked.”152

153

selection provisions might be invalidated on an “as applied” basis:  (i) they will not 

be enforced if doing so would be “unreasonable and unjust;” (ii) they would be invalid for 

“contravene[d] a strong public policy of the forum in which suit is brought, whether 

declared by statute or by judicial decision.”154

potential “as applied” challenges are 

151

a.

Auto Ass’n
152

153

154 , 407 U.S. at 15.  
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would 155

,157

icers’ and 

directors’ rights “to know what law will be applied to their actions,” as well as 

stockholders’ “right to know by what standards of accountability they may hold those 

managing the corporation’s business and affairs.”158 , 

“

.”159

predictability that FFPs address suggest that they fall closer to the “internal affairs” side of 

. 

155

ment explains that the law of the state of incorporation is applied “almost 
invariably to determine issues involving matters that are peculiar to corporations.”  

“except in the extremely rare situation where a contrary result is required by the overriding interest 
of another state having its rule applied.”  
156 .
157 .
158 –17.
159
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limits on a State’s power to enact substantive legislation are similar to the limits on the 

State’s power.”161 , 

selection provisions “are process oriented,” and are not substantive.162

“regulate 

the stockholder may obtain on behalf of herself or the corporation.”163

, ,

,

160 , 380 A.2d 969 (Del. 1977), 

, 131 A.3d 842, 846 (Del. Ch. 2016) (concluding that A&R’s claim unde

that A&R’s argument that the act automat
provision in the merger agreement “would lead to the bizarre result of converting a blue

securities transactions”).  Our Court affirmed that result.  

161 Edgar
162

163 –
procedural provision, and that there is “no sound basis” for construing a prohibition on waiving 
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.  

,164 165

166

by

courts attempt “to achieve judic

.”167

168

164 , 673 A.2d 148, 159 (Del. 1996).
165 ., 698 A.2d 375, 379 (Del. Ch. 1995).
166 .
167

168 ,
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a federal court of plaintiff’s choos

169

170

“[T]hat a board’s action might involve a new use of plain statutory authority does not make 

authorized by our statutory law.”171

169 “
move” might be foru

“no provision of the certificate of incorporation or the bylaws may prohibit bringing such claims 
in the courts of this state.”  8 Del. S.B. 75 syn. (“Sectio

it would preclude litigating such claims in the Delaware courts.”  (emphasis added)).    
170 883 A.2d at 845 (“[Delaware corporations have] the broadest grant o

structure for the enterprise.”).        
171 , 73 A.3d at 953.  “[O]ur

is silent as to a specific matter does not mean that it is prohibited.”  
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