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The judgment entered pursuant to our initial opinion in this appeal, see 910
F.3d 620 (2d Cir. 2018), was vacated by the Supreme Court and remanded for
further consideration. We reinstate the judgment.
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PER CURIAM:

In this case, plaintiffs, participants in IBM’s employee stock option plan,
allege that the plan’s fiduciaries breached their duty of prudence under the
Employee Retirement Income Security Act of 1974 (“ERISA”). The district court
granted defendants’ motion to dismiss, Jander v. Ret. Plans Comm. of IBM, 272 F.
Supp. 3d 444 (S.D.N.Y. 2017), and this Court reversed and remanded, Jander v.
Ret. Plans Comm. of IBM, 910 F.3d 620 (2d Cir. 2018). The Supreme Court then
granted defendants’ petition for certiorari, Ret. Plans Comm. of IBM v. Jander, 139
S. Ct. 2667 (2019) (mem.), which presented the question whether a plaintiff can
state a duty-of-prudence claim based on “generalized allegations that the harm
of an inevitable disclosure of an alleged fraud generally increases over time,”
Petition for Writ of Certiorari at i, Ret. Plans Comm. of IBM v. Jander, 140 S. Ct. 592
(2020) (No. 18-1165). The Supreme Court also granted the government’s motion
to participate in oral argument as an amicus curiae in support of neither party, so
that it could present the views of the Department of Labor and the Securities and
Exchange Commission. Ret. Plans Comm. of IBM v. Jander, 140 S. Ct. 398 (2019)

(mem.).



After hearing oral argument, the Supreme Court vacated the judgment of
this Court and remanded for further proceedings. See Ret. Plans Comm. of IBM v.
Jander, 140 S. Ct. 592, 595 (2020) (per curiam). In its opinion, the Supreme Court
explained that defendants” and the government’s post-certiorari arguments
primarily addressed matters that fell beyond the question presented to the
Supreme Court, and that had not been raised before this Court. So that this Court
could “have an opportunity to decide whether to entertain these arguments in
the first instance,” the Supreme Court “le[ft] it to the Second Circuit whether to
determine their merits, taking such action as it deems appropriate.” Id.

On remand, we invited the parties to submit supplemental briefs
regarding the appropriate disposition of this appeal, including whether we
should consider any arguments not previously raised before this Court. We also
invited the government to submit a supplemental brief as an amicus curiae. The
parties and the government have now submitted supplemental briefs, as have
amici curiae the Chamber of Commerce of the United States of America, the
Securities Industry and Financial Markets Association, the ERISA Industry

Committee, and the American Benefits Council.



Having reviewed the submissions from the parties and amici, we now
reinstate the judgment entered pursuant to our initial opinion. The arguments
raised in the supplemental briefs either were previously considered by this Court
or were not properly raised. To the extent that the arguments were previously
considered, we will not revisit them. To the extent that they were not properly
raised, they have been forfeited, and we decline to entertain them. See Norton v.
Sam’s Club, 145 F.3d 114, 117 (2d Cir. 1998) (“Issues not sufficiently argued in the
briefs . . . normally will not be addressed on appeal.”). Accordingly, the
judgment of the district court is reversed, and the case is remanded for further

proceedings consistent with our initial opinion.



